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O P I N I O N *--I-__-
These appeals are made p&sua-rlt to sections 18594

md 19059 cf the Zieveme z~d Taxation Code from the action
Of ttie ZF'r.z.achise Tax Board oi?; Drotests against
Lce:qts of additional ~e~sohal.. ikcome tax asd on
refed of ?~e?sonal ihcome tax in the follGi.r,g
t’ne years ipecified:

j?o_oella3ts-.
M.ke wld Coma %Irsch

Ralph and Dorothy Hirsch

Irving and Peggy Berman

proposed assess-
a claim fop
~ou-nts for

Proposed Refuud
Yea.rs Assessnents C!. 2.j.m

19 .59 $ lJk2.17

1959 . . . . *I ._ 2.,.2&. 23 $ 332.47

19%
1959

29,60

1960 5~o%o~;.
The issues presei;ted are ,(l) r&tether a comoratio~

in V~~ic'n appel,lants  'held stock was _l,'colla~sibletl.A. so. ‘ihat
ordinary i:wome rathe Thai capital gain Was reslizad by

L_

. . .
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appellats t.r'nen the corcoration distributed its property to
them in liquidation; (2&) whether t'ne fair market value of the
property received by appellants upon the liquidation was less
than the value determined by respondent; (3) t?inether appellants
reported an excessive amount as their share of rental income
derived by t'ne corporation; and (4) tL?ether respondent properly
disallowed the deduction of part of the amounts claimed by the
Bermans as e,penses necessarg for the production of income.
'An additional issue, tL?ich led to the proposed assessment
against.thte  Bermans for the year 1958, has been conceded by
respondent.

Appellants Xike Hirsch axd Ralph Eirsch are,partners
in a real estate investment firm know-n as H & H Investment Co.
The partnership, together with appellant Irving Berman and a
person who is not a party to these appeals formerly oxned
unimproved land in Beverly Hills, California, as tenants in
common.

In 19% the Beverly-Olympic Corporation was focmed
axd the 1az.d was conveyed to it, In r;_lurn Ii & H Investment
Co, and Irving Berms each recafved 46.67 p&sat of t’ne
corporationz s  s t o c k , r.

In June 1955 t%~ car-coratioll  formed a partnership
~&_th persons V?LO are not dire&y involved here, to Cos.struct
azi office building on the land.. The corporation held a 7'5 per-
cent interest in the partnersh~>. Construction began in 1957
a5! 7;~s virtually corrpleted in that year. The propeTty produced
.gr,oss rent.als  o f $208,035,61  axd X265,224.28 for the -Jsars 1953
ad 1959, respect ively ,

.- In 195’9 the BeverLy-0lyqi.c Corporation.distribute.d_  .
I -its property to its stockholders in liquidation anddissolved.

I

- _ _ -.-

0

The f irst  issue is wh.ether  the Beverly-Olympic
$33~;oration was ltcollapsiblelt so t'nat ordinary income rather
bAra;; C2~itd_ ga_L; was realized by appell&nts  wnen the cor?'or$- _ "
tion distributed its property to them, .&ppellant s co~te~ii--  that
the corporation did not fall Mthin the statutory definition of
a ‘lcol~lz~ sible co:TsratZ_on I1 because an-cellants did not have,
prior to completion of the 0ffic.e builhing, the requisite view
to:q;rd iiquihation.

Section 17L;ll of the Revenue and Taxation Coda provides
so J-c&*Se- as material here, that gain from a distribution made by

__
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a collapsible corporation shall be considered as gain from
the sale or exchange of property which is not a capital asset.
Section 174-12 provides in part that: .#

(a> 0.4 the tern llcollap sible comorationrl.
means a coqokation formed or ava?led of
principally for the manufacture, construction,
or production of property e ,,*, with a view to --

(1) The sale or exchage of stock by its
shareholders (kinether  in liquidation or other-
wise), or a distribution to its shareholders,
before the realization by the corporation e.e
of a substantial .part of the taxable into-ae to
be derived frm suc’h property; md

(2) The realization by such shareholders
of gain attributable to suc’h property.

0

_.

The COD oration is colla-osible if ‘the view toward the ~Zistri-
buti.oE described by section l7kl2 exists at any time during
constr-c’ction of t’r,e prop o-&y z?d if the distribution is not,’
a$t;-ibutaS>e s;,LaLy Go circxmstances arising aI"ter construction,
(Cal, :!.drG_r, bde, tit, i8, reg.. 17kli-17414(b), subd, (l)(C).)

In the record befo:e us, we find no s-qqort  for
app e-11 .mt s ? cc2ten-iion thak_ they cQ_d Eat ‘nave,  ~3-0;: to
cO:pletiOc Of cocstruction, &2y view toward liquidation,
They have not pre.sented my oral 01” documentary evidence _.
tri?,ateveZ coi”icerti ~lg their view, m.d there is no indication
that the di styibut iolrl ~2s. remotivated 5;y  circmstaces $2ich _
arose aftei- Cons~Yuction  was corqleted., Me conclude f there-
fore, t’nat t’ne 3everiy-3llympi.c Corporation >Jas coil~>sib2e
sxtd 'c'm-5 ordinary income rather than capital gai-n was realized
by appellazts tJnen the coqolation distributed its property
to  thea.

‘II

2._. The second issue is whetherZthi  fair market valu-e
Of the .p rop erty -received by awoellmts’ upon t-he liouidation
was less tham the value deterkt!ined b-y res-oondent. *The ZST~Jer
to this issue tJ-ilj_ ci+ete~~i-_9 the azw..it 03 the taxable income
realized on'the liquidaU_on.

__
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Appellants contend that the value of the property
at t’ne time of the liquidation in 1959 vms @,04~,000, This
amount represents the average of two appraisals Vhic’h appellants
obtained in igSJ, One of the appraisals specifies a value of
$1 3 063,000 and the other specix _*-ies a value of $1,025,000,.

Respondent contends that the value of the property
was $1,200,000, Re sp osdert p oint s out that the higher of the
Wo appraisals obtained by aopellants fails to describe the
factual basis for, or the method of, vduatio-fl,.  smfi that the
other appraisal report contains internal errors. T h e  i n t e r n a l
errors found by respondent consist of ST understatement of the
square foota.ge in the office building and a nathenatical  error.
By correcting, these errors, resoondent  arrived at a value of
$1321$12&-,  >.rhich  i t rounded of? to $l,200,000~ Based u_oon
income capitalization formulas obtai?Ed from local real estate
brokers; respondent concluded t’nat the value determined T?y it
was not excessive w

the p?Ogerty, -1endS support
detersLined  by respondent.

I I I

to  a valise at l e a s t  as  h i g h  is -i’nat

T’ne  t’ni:d issue is >.hether appellants reported an .
excessive aoy&-r~t  2s their share of rental income derived :‘qy
t’ne corporation,

.Qpeiiats o_ Aa_IIw-65 c~-fl~liy stated in their appeals  3 s!i_thout
fu_rt&-f  elaYJoyatiopA,  tha_L  s_., acowl*  02 $64,08O,li,  r epresent ing
t'neir share c;;.' xhe rentzl incxce de-rived by the co~~o-retio~  in
1959, v.2.s not tti;:able to them, 30 specific reason Vas gi_vZn
for this conclusion, _fi*t tne subsequent  oral hearirz, they argued
tr?_at <nis .~c~ount  represented tlhe .repay;lent of loans made by t’cem
t o  ‘ihe corporatio:7, No  ev idence  IAras  .offered in sqpport of t’?xe
arg-sent until after the ‘hearing:, \fflen appellants submitt.e.3 -a
copy of a balance sheet for the IBeverly-Oiyqic Coqorallio:~ .
d&ted Kovertber 1, 19595 T%e bal-aqce s h e e t  l i s t s  t o t a l  li.aT~ili-
ties and capital of $276,257.45,  including $26O,s’i_S, 50 c lassi f ied
as 1oa.s payable to officers, $1,000 25: subscriptions to capital
stock, and $14,710.95 as earned surplus.

.
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The evidence thus submitted is untimely and
unconvincing. The land contributed by appellants to t‘ne
corporatio:n had a very substanti.al value, Since the balance
sheet does not otherG.se refer to this contribution, it
appears t’i?at  it was clas,sed on the balance sheet as llloans
payable c I1 App ell a& s : contribution of land was presumably
reflected in the comnutation  of their gain on the liquidation.
There i s  n o  COilte,,~  .i.fl+ibr or evidence to the contrary.

On the record i;efore us, we cannot ~find that
appellants reported an excessive amount of income.

.

IV

The  fj_n$_  issue is wheYher respondent  pro-,erQy ‘dis-
al_lo:_.:ad the ded-uctlon  of part of the expen_ses claimed b y
Irving and Peggy Berman as ex2erises necessary for the production
of inc;xe o

The Bermans have not offered to us any proof at- all
that they are entitled to the deductions. claimed., I?e must ,
therefore sustain respondent* s acti.on,  (Cal. Bdiiin. Code,
t i t .  18, 6 5036.) )I

O R D E R_----
Pursuant to the vie:rs expressed in the opinion of. _

the board on file in this proceeding, and good cause appearing
therefor,

-9G-



,-

AD*eals of Mikeand Nor-ma Hi-rsch.-.-WC
Ralph md Dorothy Hirsch, azd I~vi?ti$and Peg,ov B_erman

IT I:S Hs$s3Y Oj?a%R& _CDJ-iiDGxD &&I> D~C&J~~>, Dursuant
.a. _. -

to sections 12595 a,Qd i9060 G? the Sieve-nue and Taxation Code,
that tine action of the F'rzL?chise  Tax Soard on protests against
proposed assessnents of additional personal income tax a^qd on
a claim for rel"uld or" personal i_nco%e tax in the following
moj_?.nts.for  t'ne years qecified be ad the same is heyaby
suskained;

Proposed Refund
Years Assessments Claim- -

Hirsch 1959 $ 1,+2.17.

Ralph zxd Dorothy Hirsch 19.59 2,21&23

Irving and Peggy Berr;?a;ll 1959 5,069.97
1960 77.&7

$ 332047

Done at Saepa.nento  , California, this 24th day of
April ~ 1967, by the Stat2 Board or” Equalization.

;/ , Kenber
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